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EDITORIAL NOTES. 


WE HAVE BEEN talking for along time in New Jersey about 
changing the judiciary system and have done nothing. They have 
taken a stepin New York which may prove to be a good sugges- 
tion forus. A Judiciary Convention is to be held at Albany on 
June 3, to draw up amendments to the judiciary article of the con- 
stitution and recommend them to the legislature for passage. It is 
composed of thirty-six men, most of them lawyers, to be appointed by 
the Governor and legislature under an act of the legislature author- 
izing the appointment and providing $25,000 for their expenses. 
The suggestion came from a committee of the State Bar Associa- 
tion, who were themselves appointed to propose amendments and 
could not agree upon them. Their idea was that a convention 
called for this special purpose could accomplish what the commis- 
sion had brought about in 1872 with respect to amendments on 
other subjects. The people had rejected an amended constitution 
proposed by a general commission and then this commission was 
appointed and certain definite amendments were adopted. It was 
thought that a commission, or a small convention appointed to 
consider one subject, could work rapidly and effectually and that 
by this means amendments to the judiciary article might be made 
without hindrance from the opposition to other amendments. The 
plan would seem to be a very good one for us to adopt in New 
Jersey. It is generally agreed that some ghange in our judiciary 
ought to be made. One difficulty is to determine what it should 
be and another is that many people are strongly opposed to 
changes being made with respect to certain other subjects. Why 
not, then, appoint a commission to consider this one subject on 
which all are agreed that some change is desirable, and let the men 


so appointed propose a plan for a change in the judiciary? The 
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commission could be made fairly representative of the various in- 
terests, sectional and political, and should be composed of both 
laymen and lawyers, and its actions, beingin a sense official, it would 
receive and reflect the influence of public opinion so that the result 
of its deliberations would be likely to be accepted by the legisla- 
ture and submitted to the popular vote. The only amendments 
that have been made to our constitution have been made through 
a commission, and if these were not all very wise it was because 
the field of discussion was too broad and too much was attempted 
to be done at one time. If a commission is appointed to consider 
one subject, and is chosen so as to represent the various opinions 
held in regard to it both at the bar and by the public, we may be 
sure that the subject will be fully considered and the result of 
their deliberations will be received with great respect, and even if 
it is not adopted entire it will at least form the basis for definite 


action. 





Van Winkle v. American Steam Boiler Insurance Co., decided 
by the New Jersey Supreme Court at the last term, 19 Atl. Rep. 
472, is an important case in the liability for the use of dangerous 
articles. A steam boiler insurance company, which had under- 
taken the inspection and taken part in the management of a steam 
boiler, was held liable to a stranger for an injury caused by the 
bursting of the boiler. The liability, it was held, arose not out 
of the contract of insurance, for that was with the owner of the 
boiler, but out of the fact that the defendant who was actually taking 
part in the management of a dangerous article was not exercising 
the high degree of care the law requires of those who use such 
articles. The Chief Justice read the opinion and discussed the 
subject thoroughly. He said the English rule was that the pro- 
prietor of a dangerous article is deemed an indemnifier for all 
losses sufficiently proximate occasioned by its use, but that the 
American cases maintained a less stringent doctrine. According 
to these: 

‘¢ Where the dangerous thing is not in its nature and under the 
circumstances a nuisance perv se, the maintainer of it is not, in any 
sense, an insurer against the loss that it may accidentally cause. 
He is responsible only for negligence or want of skill in its man- 
agement or use. Nevertheless as the thing employed is threatful 
of peril to others, and as he is using such thing for his private 
benefit, it has been properly established that the proprietor must 
exercise a high degree of care; and that, if he omits to do so, 
he will be answerable for the ill consequences to others that are the 
natural and proximate result of such default.’’ 

In the present case, however, the defendant was not the proprie- 
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tor. He was one who had insured the proprietor against loss, but 
it was not liable to the defendant by reason of this contract. If 
it had done nothing more than make the contract he would not 
have been liable to the defendant at all; but it did more than this; 
in the performance of the contract it made repeated inspections of 
the boiler through an engineer employed for the purpose, and fre- 
quently furnished certificates for the guidance of the engineer 
of the assured, and it was by reason of negligence in these 
inspectors that the explosion occurred. The Chief Justice said : 

‘*‘What this defendant did was this: It co-operated with the 
owner of this dangerous instrument in its management, in a par- 
ticular indispensable to its safe use, and it thereby in that degree 
constituted itself the agent or the substitute of such owner. It 
performed a series of acts that could not be performed by the 
owner without the responsibility just mentioned ; and as such 
responsibility belonged, not to the ownership of the machine, but 
to the function of operating it, it does not seem that any one could 
perform such function without incurring the responsibility. Very 
plainly the defendant stood within the spirit of the rule that laid 
upon the proprietor of the boiler the duty of exercising care and 
skill in its use. * * * The plaintiff was the owner of the ad- 
jacent property near to the place of this boiler. The machine, 
unless carefully operated, was dangerous to everything in its im- 
mediate neighborhood. No one could open his eyes and not see 
this situation, for. in this respect, res ipsa loquitur. Plainly, 
therefore, the owner of the machine, even according to the limited 
rule adopted by thecourts of this country, was answerable to the 
plaintiff for the results of the careless management of such 
machine; and so, fora like reason, as we think, must every person 
be similarly responsible who participates in a substantial degree in 
such management, whether he be a contractor with the owner or 
his servant, or even if he be a mere volunteer. The situation itself 
creates the duty to exercise care and skill in a high degree in 
every one who meddles in a matter fraught with such peril to the 
property of another. The defendant, the insurance company, as 
soon as it took part, practically, in the management of this ma- 
chine, became subject to a duty in that particular, by virtue of its 
contract with the Ivanhoe Paper Mill Company, to conduct itself 
with care and skill, and by virtue of the law to a similar duty to- 
wards the plaintiff; and it is the violation of this latter duty 
which, we think, forms a legal foundation for tbis action. 

‘And it would seem that there is a broader ground than the one 
defined, on which the present case can be based. It is this: that 
in all cases in which any person undertakes the performance of an 
act, which, if not done with care and skill, will be highly danger- 
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ous to the persons or lives of one or more persons, Known or un- 
known, the law ipso facto, imposes, asa public duty, the obliga- 
tion to exercise such care and skill. The law hedges round the 
lives and persons of men with much more care than it employs 
when guarding their property, so that, in this particular, it makes, 
in a way, everyone his brother’s keeper; and therefore it may 
well be doubted whether in any supposable case redress should be 
withheld from an innocent person who has sustained immediate 
damage by the neglect of another in doing an act which, if care- 
lessly done, threatens, in a high degree, one or more persons with 
death or great bodily harm. Such misfeasances, if they result 
fatally, are indictable crimes. When they inflict particular dam- 
age upon individuals, they should, it is conceived, be actionable.” 

In support of this the judge referred to Thomas v. Winchester, 
6 N. Y. 397, in which a druggist who had labeled a deadly poison 
as harmless medicine, and sold it to another druggist, of whom the 
plaintiff bought it, was held liable for damages, and also to Parry 
v. Smith, 4 C. P. Div. 325, the case of a gentleman’s servant in- 
jured by the negligence of a gas-fitter in puttingina meter, and to 
the well known case of Heaven v. Pender, 11 Q. B. Div. 503, 
where a painter’s servant was injured by the negligence of a dock- 
owner, who, under contract with a ship owner, supplied the pain- 
ters’ stage, an article which, the court said, was, when out of order, 
highly dangerous to those who used it. 

It seems to us to be hardly necessary to go beyond the rule of 
the English cases to determine the liability to a stranger for an act 
of negligence committed in the course of the performance of a 
contract. The liability does not depend upon the contract, and 
the contract is of no importance except as it may bear on the 
question of probable consequence or proximate result of the act, 
and ‘‘the true question is,’ as Mr. South says on page 7, ‘‘ Has 
the defendant committed a breach of duty apart from contract ? 
If he has only committed a breach of contract he is liable to those 
only with whom he has contracted; but if he has committed a 
breach of duty he is not protected by setting up a contract with 
respect to the same matter with another person.” 





WE HAVE ALREADY published a large number of the acts of the 
Legislature for 1890, and propose to issue them all in pamphlet 
form soon after the close of the session, with a good index and 
with asummary of each section in the margin as in the official 
edition besides notes and references to other statutes and to the de- 
cisions. In the meantime it may be useful to call attention to some 
of the acts of especial importance to lawyers in their practice. 
Chapter five provides that suits against administrators having 
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limited administration shal] not abate on the termination of the 
administration, but may be continued against the successor. 
Chapter six declares that in cases of injury to real or personal 
property in the hands of the trustees, the trustees may receive 
substantial damages, although the property may have been con- 
veyed to the cestue que trust. Chapter twelve amends §19 of the 
practice acts, so as to include judgment and other choses in action 
among those that are assignable at law. Chapter twenty givesa 
writ of errorfrom the Supreme Court to the Circuit Court on orders 
discharging or making absolute rules to show cause why a verdict 
should not be set aside or a new trial granted. Chapter twenty- 
one makes the period of desertion for which a divorce may be 
granted two years instead of three, and it relates back to the pas- 
sage of the act of March 7, 1889, when the period of residence in 
the state sufficient to give jurisdiction was made two years. 
Chapters twenty-six and twenty-seven relate to the conveyance 
of lands by married women in certain cases without joining the 
husband. Chapter sixty-four amends $60 of the Orphans’ 
Court act by inserting a proviso that an executor or administrator 
may be allowed the payment of a just claim against decedent’s 
estate even though the claim presented has not been duly verified. 
Chapter seventy-nine validates sales of real estate in which the 
only defect is that they were advertised in only one newspaper. 
Chanter eighty-five validates such sales in which the only detect 
is that they were advertised by hand-bills and in the newspapers 
for eleven o'clock instead of between twelve and five, provided the 
sale actually took place after twelve o'clock. A later chapter 
(appearing in the June number) validates sales made under the Tax 
Adjustment act although made not between the hours of twelve 
and five. The sales under this act in Newark were nearly all 
advertised for ten o’clock in the morning. Chapter eighty-seven 
applies to all sales of land in Chancery, the provisions of the act 
of March 12, 1880, by which itis required that sales in foreclosure 
cases shall be reported to the court, and that no deed shall be de- 
livered until the sale has been confirmed, upon proof that the pro- 
perty has been sold at the highest and best price the same would 
bring in cash. Chapter eighty-eight empowers executors and 
trustees holding real estate in trust for the life of a certain person 
or until the happening of a certain event to sell or mortgage the 
real estate for the payment of encumbrances. Chapter ninety-six 
provides that the president judge of the common pleas shall have 
concurrent jurisdiction with the justice of the Supreme Court to 
review summary convictions by justices of the peace or police jus- 
tices or recorders of cities. Chapter one hundred and twenty-three 
gives the Orphans’ Court power to appoint guardians of lunatics 
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confined in the lunatic asylum on the certificate of the judges 
without its being necessary to obtain a commission of lunacy out 
of Chancery, provided the lunatic’s property does not exceed 
$1,000. Chapter one hundred and twenty-five amends §24 of the 
act concerning executors so as to provide that the affidavit toa 
petition for discovery may be made by the agent or attorney of the 
creditor as well as by the creditor himself. Chapter one hundred 
and twenty-six declares that no sale of land heretofore made by 
an executor or administrator shall be invalidated by reason of the 
omission of the order for sale to recite the amount of the defi- 
ciency necessary to be made. This was suggested by the decision 
of the vice-ordinary in Furman v. Furman, 45 N. J. Eq. (18 Stew.) 
744. Chapter one hundred and twenty-eight amends §70 of the 
Justice Court act so as to provide that a justice’s judgment may be 
docketed without execution being issued and returned unsatisfied, 
and that ashort statement of the judgment signed by the justice 
shall be sufficient for docketing. Chapter one hundred and thirty 


amends $155 of the practice act relating to the service of interroga- 
tories before trial so as to provide for discovery from corporations. 


TOMPKINS v. CROSBY, ET ALS. 


(In Chancery of New Jersey. 


Chattel Mortgages—Suffciency of Aff- 
davit—Statement of Consideration. —1. A chat- 
tel mortgage given to secure an accommo- 
dation endorser of a promissory note against 
liability on his endorsement, is good, and 
enures at the maturity of the note to the 


Opinion filed May 8, 1890.) 


davit should state that the amount due on 
the mortgage is the amount of the note. 

3. When in such case the transaction is 
specifically set out in the body of the mort- 
gage, an affidavit at the foot of the mort- 
gage, which by special reference to the 


benefit of the holder. 
2. In such case it is proper that the affi- 


statement in the mortgage clearly states 
the transaction, is sufficient under the statute, 


On bill to foreclose chattel mortgage. 

Mr. E. Q. Keasbey for complainant. 

Mr. J.W. Taylor for Whitney Glass Co. 

Mr. F. HE. Bradner for Cadmus. 

Pirnery, V. C.: This is a contest over the proceeds of the sale of 
certain chattels. Complainant claims by virtue of a chattel mortgage 
dated and recorded November 22, 1888. The defendants claim by 
judgments, levies and executions subsequent in date to complain- 
ant’s mortgage, and claim priority over complainant by reason of 
the alleged insufficiency of the affidavit annexed to his mortgage. 

The fourth section of the act of May 2, 1885, (P. L., 1885, p. 319) 
provides that a chattel mortgage which shall not have ‘‘ annexed 
thereto an affidavit or affirmation made and subscribed by the 
holder or holders of said mortgage, stating the consideration of 
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said mortgage, and as nearly as possible the amount due and to 
grow due thereon.”’ etc., shall be void as against creditors. 

The complainant’s mortgage contains this clause: 

‘*Upon condition, that if they, the said party of the first part, 
shall and do well and truly pay unto the said party of the second 
part, his executors, administrators and assigns, at maturity, two 
certain promissory notes, of even date herewith, made by the said 
party of the first part, one for the sum of fifteen hundred dollars, 
payable to the order of the said Samuel E. Tompkins six months 
after date, and endorsed by the said Samuel E. Tompkins and the 
other for the sum of fifteen hundred dollars payable to the order 
of the said Samuel E. Tompkins nine months after date, and 
endorsed by the said Samuel E. Tompkins and Andrew Albright, 
or any renewal or renewals of the said notes ; and shall indemnify 
and save harmless the said party of the second part from all costs, 
charges and expenses therefrom arising, and from any liability by 
reason of the endorsement of said notes, then these presents shall 
be void.”’ 

And the affidavit annexed is in these words: ‘‘State of New 
Jersey, county of Essex, ss. Samuel E. Tompkins, the mortgagee 
in the foregoing mortgage named, being duly sworn on his oath 
says, that the true consideration of said mortgage is as follows, viz: 
the amount of said promissory notes endorsed by the said Samuel 
E. Tompkins and Andrew Albright for the accommodation of the 
said parties of the first part and discounted by the bank for their 
benefit, the proceeds having been lent and advanced to them on 
the security of those notes and this mortgage. The deponent fur- 
ther says, that there is due on said mortgage the sum of three 
thousand dollars. Saml. E. Tompkins.”’ 

It seems to me doubtful whether this affidavit standing by itself 
is sufficient. It does not seem to me to state the consideration 
with sufficient precision. The object of the affidavit is well settled 
to be two-fold: First, to purge the affiant’s conscience; and, 
second, to give creditors such information as will enable them to 
investigate and ascertain the actual consideration. This affidavit 
read without reference to the mortgage itself is clearly deficient in 
both particulars, but if it be read with the clause in the mortgage 
it seems to me the objection entirely vanishes. By that it appears 
that the mortgage was made to secure the complainant against his 
endorsement upon two promissory notes of the date and amount 
therein stated. That such a mortgage is valid is beyond question. 

It is true that until the mortgagee has paid the money or some 
of it secured by the notes, it cannot be said with strict accuracy 
that anything is due to him on the mortgage, and so the statutory 
requisite of stating the amount due cannot be fulfilled with strict 
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accuracy. But ina qualified sense the whole sum of three thou- 
sand dollars mentioned in this case was due to the bank which ad- 
vanced the money on the notes, since upon dishonor of the notes 
and nctice to the mortgagee as endorser, the bank would be enti- 
tled to resort to this mortgage given as security to him upon the 
principle that in such case the mortgagee is a trustee for the actual 
creditor. Brandt on Suretyship, sec. 282, and cases. 

The only question, then, is whether the affidavit and mortgage 
may be read together. I think they may, and that the mortgage 
is good. Gilbert v. Vail, 60 Vt., (14 Atl. Rep.) 542; Waterbury 
v. Beers, 8 Bosworth, 396. The evidence shows that the com- 
plainant actually paid and was obliged to pay the whole amount 
of the money secured by the promissory notes mentioned in the 
mortgage. 

Decree accordingly. 

Note.—As to what is required in the statement of the consideration in the affidavit to a 
chattel mortgage, see Ehler v. Turner, 35 N. J. Eq. (8 Stew ) 68; under the English Bills 
of Sales act, Richardson vy. Harris, L. R. 22 Q. B. D. 268; Hamlyn v. Bettely, 5 C. P. D. 
327; Credit Co. vy. Pott, 6 Q. B. D. 295; ex parte Challinor, 16 Ch. Div. 260; ex parte Firth 
in re Cowburn, 19 Ch. Div. 419; in re Cann 13 Q. B. D. 36; in an affidavit for confession of 
judgment, Latham v. Lawrence, 11 N. J. L. (6 Hal.) 322; Woodward v. Cook, 6 N. J. L. (1 
Hal.) 160; Reading v. Reading, 24 N. J. L. (4 Zab.) 353 ; Evans v. Adams, 16 N. J. L. (3 Gr.) 
373-375. As to the origin and meaning of consideration in the English law of contracts, 
see 2 Langd Sel. Cas. Cont. Summary, 2 45-93; Article 6 N. J. Law Journal 296 and 32. As 
to mortgage, by way of indemnity or to secure a contingent liability, see Robinson v. Hill, 
15 N. H. 477; Orr v. Hancock, 1 Root (Conn.) 265; Nelson v. Boyce, 7 J. J. Marsh 401; 
Bowman v. Me Elroy, 15 La An. 466; Clark v. Oman, 15 Gray 521; Appeal of Lancaster 
Co. Bank, 122 Pa. St. 31; 15 Atl. Rep. 697; Bigelow v. Capen, 145 Mass. 270; Gilbert v- 
Vail, 60 Vt. 261, 14 Atl. Rep. 542.—Eb. 





STATE, MILES, PROSECUTOR v. THE BOARD OF CHOSEN FREEHOLDERS OF BER- 
GEN COUNTY. 


(New Jersey Supreme Court.) 


Public Roads-— Board of Chosen Free- approved March 9, 1889, (Laws p. 58) is 
holders.—The act entitled, “An act to en- constitutional. It applies to every county 
able boards of chosen freeholders to ac- in the state and is not local or special. 
quire, improve and maintain public roads,” 


Argued at February term, 1890, before Justices DEPUE, VAN 
SycKEL and GARRETSON, 

Messrs. R. P. Wortendykeand Wm. G. Spencer, for the plain- 
tiffs. 

Frank Bergen, Esq., for the defendants. 

The opinion of the court was delivered by VAN SycoKEL, J.: 

The questions submitted to the court in this case arises upon a 
rule to show cause why a writ of certiorari shall not be granted to 
remove into this court the proceedings taken by the board of 
chosen freeholders of the county of Bergen under the provisions 
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of an act entitled, ‘*An act to enable boards of chosen freeholders 
to acquire, improve and maintain public roads,’’ approved March 
9, 1889, (Laws 1889, p. 58.) 

The principal reason relied upon to vacate the proceedings below 
is the radical one that the act is unconstitutional. 

The first section of the act provides, ‘* That it shall be lawful for 
the board of chosen freeholders of any county in this state to ac- 
quire, improve, maintain and assume full and exclusive control of 
any public road or roads or parts thereof in their county, so far as 
may be necessary, for the purpose of improving and maintaining 
the same as a road or roads for carriages or other vehicles, but for 
no other purpose, except such roads or avenues as are now under 
the control of any county road board.’’ 

The seventh section provides, ‘“That nothing in this act shall be 
construed to repeal or in any wise affect the act constituting “The 
Essex Public Road Board,’ approved March thirty-first, one thou- 
sand eight hundred and sixty nine, or any supplement thereto, or 
any act amendatory thereof, or relating or applicable thereto.”’ 

Essex is the only county in the state that has a county road 
board. In that county the said road board has acquired control of 
some of the public roads. 

The contention of the prosecutor is that the exception in the first 
section of the act of 1889, and the seventh section of the act, render 
it inapplicable to the county of Essex, and bring it within the 
operation of that provision of the organic law which prohibits spe- 
cial and local legislation. 

It is conceded that if one county is excepted from the operation 
of a statute, either by expression or necessary implication, the law 
is special and unconstitutional. Bray v. Hudson, 50 N. J. L. (21 
Vr.) 82; Bowyer v. Camden, 50 N. J. L. (21 Vr.) 87; Township of 
Lodi v. State, November term, 1889. 

The exception in the first section of the act does not specialize 
the law. It is highly important that work partly executed by the 
Essex public road board shall be completed, and that existing con- 
tracts shall not be disturbed. The exception, therefore, of roads 
previously under the control of said road board rests upon a legal 
basis of classification and does not impair the validity of the sta- 
tute. Thetest of constitutionality is whether it can, at the in- 
stance of the board of freeholders, be put in operation in the coun- 
ty of Essex. If so, it is general, as it will apply to every county 
in the state. If Essex county is excluded from the benefits of its 
provisions, then it is manifestly special and local. The Essex pub- 
lic road board, by virtue of the supplement of February 10, 1881, 
page 19, is simply a committee of the board of chosen freeholders 
of the county and absolutely under and within the control of the 
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latter board. No road can be taken under the control of, or be im- 
proved by the road board without the action and concurrence of 
the board of freeholders. The act of 1889 gives the board of free- 
holders of every county in the state the power to adopt its provi- 
sions. No county is excepted. The seventh section, which saves 
the Essex road board act, does not prevent the Essex freeholders 
from electing to proceed under the act of 1889. They may, in 
their discretion, elect to exercise all the powers conferred by the 
general act as fully as may the freeholders of any other county in 
the state. It is true that the Essex freeholders, by force of previ- 
ous special legislation, may exercise other powers over highways, 
but this does not narrow or circumscribe the territory over which 
the law in question extends its operation. It is not obligatory up- 
on any county to adopt the provisions of the statute of 1889. It is 
optional with the freeholders of Essex county as with the freehold- 
ers of every other county todo so. If the Essex public road board 
had not been put under the absolute control of the board of free- 
holders, a conflict of jurisdiction might arise in the attempt to ap- 
ply the general and special law to the same highways, and thus 
the two laws would be necessarily inconsistent with each other, 
and both could not stand. 

The right of election under which of the two acts proceedings 
shall be taken being committed wholly to the board of freeholders, 
there is no inconsistency in the statutes, and both must be upheld. 
The rule of interpretation, which leads the court to reconcile and 
uphold both the general and special enactment, is illustrated by 
the case of Field v. Silo, 44 N. J. L. (15 Vr.) 356, cited with ap- 
probation in Yost v. Burns, 49 N. J. L. (19 Vr.) 356. 

Bray v. Hudson and Township of Lodi v. State, supra, are not 
in point. In these cases there was an express provision in the leg- 
islation that it should not apply to such counties as had county 
road boards. Hence Essex county was excluded from the opera- 
tion of the acts, and they were, therefore, adjudged to be special 
and local. There is no such provision in the act of 1889. The 
board of freeholders of each and every county in the state has 
the like discretion to adopt or reject its provisions. The other 
reasons urged for the allowance of the writ relate to the regularity 
of the proceedings taken under the act of 1889. By a resolution 
of the boards of freeholders duly adopted certain roads were de- 
clared to be county roads in pursuance of the act. A committee 
was appointed which subsequently made a report recommending 
the adoption of a map on which the committee had caused the 
roads adopted to be properly designated and defined. This map 
was adopted at a later meeting of the board and ordered to be filed 
in the county clerk’s office. A resolution describing the road 
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adopted was also filed in the clerk’s office. By a further resolu- 
tion a committee was appointed to employ an engineer to establish 
grades ; to advertise for bids; award contracts and perform all 
other necessary acts as prescribed in the county road law. This is 
all that has been done by the board of freeholders. This is strict- 
ly executive work, properly referred to a committee, which acts 
under the control of the board and subject to its approval. It is 
not necessary to appropriate the money for the work in advance of 
the proceedings which have been taken. The third section of the 
act provides that the board of freeholders shall not expend under 
the act more than twenty-five thousand dollars in any one year, to 
be raised either by a special tax or by the issue of county bonds. 
There is no infirmity in the act of 1889, nor thus far in the pro- 
ceedings had under it. The writ of certiorari should be denied. 






HORACE INGERSOLL v. JOHN S. STIGER, ET. AL. 


(In Chancery of New Jersey. Opinion Filed May 13, 1890.) 

Equity Practice—Cross Bill—Evidence— concurrent with the relief asked for by the 
An answer under oath, seeking affirmatively complainant, alleging in support thereof 
to assert a right, the enforcement of which facts not responsive to the bill, must be 
is insisted upon as a condition precedent or — established by evidence. 

On final hearing on bill to foreclose, answer and cross bill, and 
proofs in open court. 

Mr. R. J. Martindyke, for complainant. 

Mr. R. Lawrence, for John §. Stiger. 

GREEN, V. C.: This suit is brought to foreclose a mortgage on 
lands, given to secure the payment of a bond given by defendant, 
Stiger, to the complainant dated February 15th, 1888, to secure 
the payment of $600 on before the 15th day of February, 1889. 

The defendant answers, admitting the material allegations of 
the bill, and by way of cross bill sets up substantially that the 
said mortgage and another one of seven hundred dollars, were 
given in the place of one of $1,200 on other property owned by 
the complainant, and then under foreclosure, which was to be sur- 
rendered to defendant and cancelled. That it was not to be im- 
mediately returned in consequence of a judgment being then in 
force against the defendant, but was to be held until such judg- 
ment was satisfied. That said judgment has been paid and satis- 
fied of record and defendant should be compelled to deliver said 
mortgage for $1,200 to defendant to be cancelled. There is a repli- 
cation filed. 

The whole amount of the bond for which the mortgage of $600 
was given, with interest from February 15th, 1888, is due, and 
complainant is entitled to a decree of foreclosure and sale. 

It appeared, from the evidence, that the mortgage for $1,200 was 
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foreclosed, that the property was advertised for sale, that the 
defendant did not wish the property sold, and proposed to give 
the complainant mortgages on other property owned by him at 
Glen Gardner, that a Mr. Bliss, a real estate agent, was secured to 
visit the place and make a valuation of the property of which the 
defendant gave him a description, that Mr. Bliss did go, and on 
his return reported two pieces of property as good security for 
$700 and $600 respectively, and that thereupon mortgages for those 
amounts on the property indicated were given by the defendant to 
the complainant, who paid the sheriff his fees, and further pro- 
ceedings under the foreclosure were stopped. 

At that time there was due on the decree for foreclosure, sheriff's 
fees and other expenses, $1,471.48. The defendant in a letter dat- 
ed April 30, 1888, to the complainant speaks of $1,500 as_ the 
amount agreed upon, from the context evidently referring to the 
agreement between them as to the amount due on the decree 
There is practically no dispute between the parties as to the facts 
above stated. 

The defendant in his testimony is explicit in his statement that 
the two mortgages were given in the place of the $1,200 mortgage, 
and that there was to be no additional security. He states that 
the property covered by the $1,200 mortgage would not bring that 
amount at sheriff's sale, and that he was not prepared at the time 
with ready money to protect itin case of sale. He claims that the 
two mortgages were to be given as security for the face of the $1,200 
mortgage and interest, and that the balance of the amount for 
which he stood liable was to be the subject matter of subsequent 
adjustment. 

The bill calls for answer under oath, and the defendant has 
verified his answer, to which the complainant has filed a_replica- 
tion. So far as responsive to the allegations of the bill it would be 
evidence requiring superior testimony to overcome it on contro- 
verted points, but it is responsive only upon the undisputed 
allegation of the execution and delivery of the mortgage in suit. 
In seeking affirmatively to assert a right, the enforcement of which 
is insisted upon as a condition precedent or concurrent with the re- 
lief asked for by the complainant, it alleges a distinct fact in no 
wise responsive to the bill and which must be established by 
evidence. Rober v. Burgess, 20 N. J. Eq., (5 C. E. Gr.) 189; Fey 
v. Fey, 27 N. J. Eq., (12 C. E. Gr.) 213; Brown v. Kahnweller, 28 
N. J. Eq., (1 Stew.) 311. 

The burden of proving that the mortgage in suit was to take the 
place in part of other security is on the defendant. He produces 
no evidence except his own testimony. On the other hand, the 
complainant testifies positively that the two mortgages were given 
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as additional security to the $1,200 mortgage for the amount which 
the defendant owed him; and that there was no agreement that 
he would surrender the $1,200 mortgage on receiving the two other 
mortgages. He shows that the defendant was owing him at the 
time of the transaction more than the aggregate amount of the 
two mortgages, and that he was called on afterwards to advance 
money to pay the sheriff's fees. In his statement of the agree- 
ment he is corroborated by Mr. Bliss, who says he derived his in- 
formation of its terms from both parties. The preponderance of 
evidence on the point is in favor of the defendant, and the cross- 
bill must be dismissed with costs, 





THE STATE, MARY F. RICHEY, ET AL, PROSECUTRIX, v. ROBERT MELROY, COLLEC- 
TOR OF THE TOWNSHIP OF BETHLEHEM. 


(New Jersey Supreme Court.) 


Taxes Assessed Upon a Bond Given to Secure an Annuity, etc., 
and Upon the Principal Fund to Take Effect in 
Possession After the Death of the Life Annuitant. 

On certiorari. 

Argued before JJ. KNApp and Drxon. 

Mr. W. M. Davis, for prosecutors. 

Mr. M. Wyckoff, for defendant. 

Opinion by Knapp, J.: The prosecutors, Mary F. Richey and 
Frank H. Osmun, bring up by this point taxes for the year 1888 
assessed against them in the township of Bethlehem, Hunterdon 
county. The tax against Mary F. Richey was upon a bond given 
to secure an annuity to her during her life because of her dower in 
certainlands The basis of the assessment was the present value 
of such annuity for her life. 

Frank H. Osmun was assessed for the present value of his inter- 
est in the principal fund, which is to take effect in possession after 
the death of the life annuitant. The questions raised in respect to 
each of these taxes are entirely settled by the adjudications in this 
court, and there is no reason for their further discussion here. 
The holder of an annuity bond can only be assessed for the sum 
actually due and unpaid on the annuity at the time of the assess- 
ment. State v. Cornell, 31 N. J. L. (2 Vr.) 274; State v. Hansom, 
36 N. J. L. (7 Vr.) 50; State v. Schurtz, 41 N. J. L. (12 Vr.) 279; 
State v. Dalrymple, 40 N. J. L. (20 Vr.) 530. As to the tax against 
Osmun the question is the same as that which arose in State v. 
Lippincott, 50 N. J. L. (21 Vr.) 349, and also in cases referred to in 
that opinion, namely: How a bond secured by a mortgage upon 
land payable at the death of a person therein named shall be as- 
sessed for taxation. And the rule is settled in this state that he 
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should be assessed for the present value of his interest, to be ascer- 
tained by the table of mortality upon the expectancy of life of the 
person upon whose death the principal is payable. If I were 
called upon to present a reason for the distinction in the two cases, 
I should not find it easy to do so. An annuity is undoubtedly 
property. It hasa present value susceptible of exact ascertain- 
ment. An annuity may be bought or sold in the market as can 
any other species of property. In this case the value of the annuity 
can be ascertained with as much certainty as can that of the re- 
mainder-man in the sum secured. But the question must be re- 
garded as decided in this court, and hence it follows that the tax 
against Mary F. Richey is wrong and must be set aside, while the 
tax against Osmun is proper and should be affirmed, but without 
costs to either party. 





APPLICATION FOR THE APPOINTMENT OF COURT CRIER AND SERGEANT-AT-ARMS. 


(Essex Circuit, April 5, 1890.) 
Power of Court to Appoint a Court Crier and Sergeant-at-Arms 
—Removal of Veterans of the Late War from Office. 
The legislature of 1890 passed an act fixing the salaries of the 


crier and sergeant-at-arms of the circuit courts. It is chapter 122, 
approved April 7, 1890. Since the passage of the law petitions in 
favor of certain persons were from time to time filed with the court. 

DepvugE, J., in disposing of the matter, said: The legislature 
passed a law recently affecting the fees of the sergeant at-arms 
and crier. There seems to be a misapprehension in regard to the 
character of this act, and there is an impression that it gives the 
court power to establish two new offices. This court has always, 
by virtue of its common law organization, had a crier and no sta- 
tute confers on the court power to appoint acrier. There is a law 
that provides that a crier shall receive a per diem, but that no per- 
son shall receive a per diem both as constable and crier. The 
power to appoint a sergeant-at-arms is conferred by an act of the 
legislature passed in 1857. It is found in Section 287 of the Prac- 
tice Act, and is as follows: 

‘*The justice of the supreme court to whom a judicial district 
has been or may be assigned, is authorized to appoint a suitable 
person in each county in the district as sergeant-at-arms of the 
eourts within the county, to hold office during the pleasure of said 
justice.” 

The law further provides that the sergeant-at-arms shall receive 
a per diem of $2 each day of actual attendance, and shall not re- 
ceive a per diem as constable at the same time. 

The act of this winter created no new office. It simply af- 
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fected a change in the mode of compensation. There have been 
a number of applications made to this court to fill these positions, 
and two gentlemen have been named forthem. Both are known 
to the court. One of them has been connected with the court 
house some years, and I can say for him all that the numerous pe- 
titions in his favor have said. If a new office was to be created my 
mind would certainly turn to him. 

Two years ago, when Mr. Hayden died, I appointed two con- 
stables, one as crier, the other as sergeant-at-arms. They elected 
to receive the compensation of constables as it carried mileage with 
it. They came here and performed their duties in a manner that 
was satisfactory to the court. They have been capable, obliging, 
useful, faithful officers. The quiet and decorum that have pre- 
vailed in this court room have been largely due to the unobtrusive 
manner in which they have performed their duties. Their de- 
meanor has always been acceptable to the court and the bar, and [ 
am unwilling to disgrace them by removing them. 

This is Civil Service as I understand it—to keep in office faith- 
ful and tried employes who do their duty. It is not necessary 
that I should mention the names of these men. But there is an- 
other reason, and indeed there is an insuperable obstacle to the 
removal of these men. Both of them were soldiers in the late 
war. The legislature passed an act that provided that no veteran 
should be removed from any city or county office during the 
time for which he was appointed. I do not know whether the leg- 
islature has in this law hedged the power of the court; nor do I 
propose toenquire. I deem it my duty to respect the legislative 
declaration and will apply to these positions that rule which the 
law compels me to uphold in regard to persons holding office un- 
der county or municipal authorities. No veteran of the late war 
will be displaced in this court as long as he does his duty. 
There will be an order entered on the records appointing these 
two officers, Ougheltree and Blackman, to these positions. The 
law simply changes the mode of compensation. and does not 
create new offices. 





SARAH E. KITCHELL, ET AL., vr. WILLIAM D. YOUNG. 


(In Chancery of New Jersey. Opinion Filed April 24, 1890.) 


Legacies, General and Specific—How Chargeable. 


On bill, answer and proofs. 

Mr. John B. Vreeland, for complainants. 

Mr. Willard W. Cuttler, for defendants. 

Opinion by GREEN, V. C.: Personal estate is the primary fund 
out of which legacies are payable. ‘The real estate is not charged 
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with payment of legacies unless the testator intended it should be, 
and that intention must be expressly declared, or fairly and satis- 
factorily inferred from the language of the will. Where legacies 
are charged generally upon real estate and there are specific de- 
vises, the legacies will not be charged upon the lands so specifical- 
ly devised. 


THE BAPTIST CHURCH, ETC., AT SCOTCH PLAINS v. HATFIELD, ET. ALS. 


(In Chancery of New Jersey. Opinion Filed May 2, 1890.) 


Withdrawal of Receiver—Equity Practice. 


On petition and motion to withdraw receiver. 

Mr. R. V. Lindabury, for the motion. 

Mr. Theodore Runyon, contra. 

Upon a bill by the executors named in a will not yet admitted to 
probate, a receiver was appointed to take the rents and profits of 
the real estate of the decedent, pending litigation upon caveat to 
the probate in the Prerogative Court, and in ejectment by the heirs 
at law against the devisees for a portion of the land in the proper 
law court; afterward a verdict and judgment passed in the law 
court against the devisees upon the issue devisant rel non, and the 
will was admitted to probate in the Prerogative Court. 

On motion to recall the receiver, Pirnry, V. C., Held, that the 
judgment in the ejectn.ent suit removed all uncertainty as to who 
was entitled to the possession of the land, and that the receiver 
would be recalled notwithstanding a writ of error was brought to 
review the judgment. 





COURT OF CHANCERY. 


(Abstracts of Opinions Read May 20, 1890.) 


THE CHURCH OF THE HOLY COMMUNION v. THE PETERSON EXTENSION RAIL- 
WAY COMPANY. 


Equitable Relief—Demurrer. 

The facts in this case were substantially as follows: The defend- 
ant company is now operated by the New York, Susquehanna and 
Western Railroad Co. In 1870 the church erected a church build- 
ing on a lot owned by them in Paterson. Some time afterward the 
railroad took possession of a portion of the lot owned by the 
church, and excavated for a cut through which they now run their 
road. This excavating was done so close to the walls of the church 
that the constant rumbling of the trains weakened the walls and 
their foundations. The company were requested to repair the 
damages but refused. The next year, however, the company 
agreed to make the building as good as it was before, by erecting 
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sub-foundations and paying $1,000 to pyt the walls in order. They 
did some work and paid the $1,000, and erected a division wall be 
tween the road and the church. Shortly afterward the walls again 
began to give way, and an engineer pronounced the building un- 
safe. The plaintiff again demanded that the railroad company 
should put the building in repair, but this they refused. There- 
upon the church spent $9,000 in the repairs, and in this work it 
was found that the railway company had not fulfilled their agree- 
ment in erecting the sub-foundation walls. The company refused 
to pay the bill, and suit was brought to obtain compensation for 
the lot, which, it was claimed, had not been paid for, damages for 
injuries and to compel specific performance of the agreement. 

McoGiLL, C.: Held, that the complainant’s action in doing that 
which the railroad company should have done when the court of 
equity was open to them, was not proper. The bill fails to pre- 
sent any claim for equitable relief, and the demurrer must be sus- 
tained. 


SUMNER v, GEORGE SEATON. 


Perpetual Injunction—Title to Lands. 


On application for a perpetual injunction resisting an ejectment 
from a strip of land on Rahway avenue in the city of Elizabeth. 
The avenue in question was straightened some time after 1865. 
By this a strip of land was thrown over to the side of the street on 
which the complainant lived and shut the property off from access 
to the street. An assessment was made by the city authorities for 
benefits arising, and Mrs. Smith was assessed, notwithstanding the 
fact that a remonstrance was filed. Mrs.Smith received the idea that 
this small strip left in front of her lot by the change became her 
property. Some years after she transferred the right to a portion 
of the lands to her danghter, Mrs. Sumner, the complainant in 
this cause, who proceeded to erect a handsome residence upon it. 
No one ever questioned the title to the land in question until 1888, 
when the defendant, who had lived on the opposite side of the 
street all the time, during which these changes were being made, 
began a suit in ejectment. 

Pirnry, V. C., Held: That Mrs. Summer was justified in be- 
lieving that the land belonged to her. The defendant saw the im- 
provements being made by the complainant and not until long after 
they were finished did he interpose an objection. It is also evident 
that Mrs. Summer believed that she owned the strip of land in 
question because she had no other access to the street. The com- 
plainant is entitled to relief and the perpetual injunction is granted. 

12 
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WILLIAM G. SCHENCK v. THE SPRING LAKE BEACH IMPROVEMENT CoO, 


Evidence, oral and written— Written Contract cannot be changed 
by oral evidence—Statute of Frauds. 

On motion to dismiss bill. 

Mr. Acton C. Hartshorne for motion. 

Mr: John F. Hawkins for complainant. 

Opinion by VAN FLEET, V. C. (Syllabus by the Court.) 

1. The rule laid down in Higgins v. Senior, 8 Mees. & Wels. 834, 
that a person not a party to a written contract may be shown to be 
a party by oral evidence, has never been adopted by the courts of 
New Jersey. 

2. A written contract, which is free from ambiguity and perfect 
in itself, and not the product of fraud, or the result of mistake, 
and which has not been changed by a subsequent contract, cannot 
be changed, varied or contracted by parol evideuce. 

3. A writing, to be entitled to be considered a compliance with 
that provision of the statute of frauds, which requires that a con- 
tract for the sale of land shall be in writing, must contain all the 
essential terms of the bargain, expressed with such certainty that 
they n.ay be ascertained from the writing itself, without the aid of 
oral evidence. 

4. In such a case parol evidence is inadmissible to show who the 
vendor or vendee is, the subject of the contract, the price to be 
paid or the terms of credit. 


THE SUPREME COUNCIL OF THE ORDER OF CHOSEN FRIENDS rv. MARTHA C. 
BENNET ET ALS. 


Pleading—Practice—Meaning of phrases: ‘related to,’ ‘ rela- 
tions,” and ** next of kin.” 

On hearing, pursuant to a decree, that the defendants interplead 
and settle their rights, in this court, to the fund brought into court 
by the complainant. 

Mr. Samuel Kalisch for Martha C. Bennett. 

Mr. Charles E. Hill for Alonso Van Riper et als. 

Opinion by VAN FLEET, V.C. (Syllabus by the Court.) 

1. A person by becoming the complainant in an interpleader suit, 
and prosecuting his suit to a decree requiring the defendants to 
interplead, cuts himself off, by his suit and decree, from any right 
which he has in the property which is the subject of his suit. 

2. The phrases ‘‘related to,’’ ‘‘ relations”? and ‘‘next of kin,”’ 
whether used in a statute, will or contract, include only relations 
by blood and not connections by marriage. 





JAMES L. GRIGGS, ADMR., ETC., v. MARIA B. VEGHTE. 


The opinion in the case was read by GREEN, V. C.: 
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. 2 i s . . . . 
‘he administrator merely asked for instruction. The principal 
question was as to whether the widow was entitled to a dower in 


the estate as well as the legacies and provisions of the will. 


The 


court decided that the provisions of the will were to take the place 


of dower right. 


Fisk v. Hill. 

Van Houten v. 
Rowbotham v. Jonas. 
Mayo v. Newhall. 


Van Winkle. 


entitled to the injunction. 
Rule to show cause discharged. 
Complainant entitled to the relief pray- 


Britt v. Burr. 
Steelman v. Steelman. 
ed for. 


Application for an injunction. 


Demurrer overruled. 
Demurrer sustained. 
Motion to dismiss the bill denied. 


Complainant 


BENJAMIN J. MAYO v. ANNIE NEWHOFF, 


(In Chancery of New Jersey.) 


Building on Land Leased— Kasements 
and Servitudes—Reserved Rights—1. Where 
one person erects a building on the land of 
another, under such circumstances as to show 
that it is the mutual intention of the parties 
that the person making the erection shall 
have the right to remoye the building, the 
title to the building will not pass to the land- 
owner, but will remain in the builder, and 
the building will be a chattel. 

2. The law of easements and servitudes 
relates exclusively to land and cannot be 
applied to a chattel. 

3. But the owner of a building disassociated 
in title from the land whereon it stands, may, 
when he sells part of it, reserve rights in the 
part sold, for the benefit of the part retained, 
which the law will maintain and protect. 


4. And such rights may by the contraet 
of sale be attached to the building in such 
manner that they will pass with the build- 
ing to its successive owners. 

5. When a building is so constructed that 
one part of it is made tributary to the other, 
on a sale of that part of it which is tribu- 
tary to the other, the natural presumption 
will be, in the absence of an express agree- 
ment to the contrary, that the purchaser 
takes the part he buys subject to such use by 
the other part as the mechanical arrange- 
ment of building imposes. 

6. If an equity is attached to property by 
its owner, no one purchasing with notice of 
that equity can stand in a different situation 
from the owners, 


On final hearing on bill without answer. 
Mr. Frederick W. Stevens for complainant. 
Mr. Elias F. Morrow for defendant. 


Van Feet, V. C.: This case is before the court on final hearing 
on bill without an answer. The facts, bearing on the question in 
dispute, have been stated by the complainant in his bill with such 
accuracy and fairness as to render an answer, in the judgment of 
the defendant, unnecessary, and she has, in consequence, proceeded 
to final hearing on the bill alone. 

The facts necessary to be considered in deciding the question at 
issue between the parties need to be stated somewhat in detail. 
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They are the following: On the first day of November, 1854, the 
Third Presbyterian Church of Newark leased to Stephen Ford and 
Thomas Maplesden a lot on the west side of Broad street, in the 
city of Newark, forty-one and a half feet front and rear by one 
hundred and sixty-six feet deep, fora term of thirteen years and 
six months, extending to May 1, 1868. When the lease was made 
the lessees were the owners of a frame building, about eighty feet 
deep and three stories in height, standing on the demised premises. 
The lower part of the building was then used as a store, and the 
upper part as a dwelling. The only means of access to the upper 
part was by a stairway in a hall on the northerly side of the build- 
ing. A door opened from Broad street into the hall, and at the 
head of the stairway was a passage-way, running across the build- 
ing, which afforded the only means of approach to the rooms facing 
the south on the second and third stories. The lease gave the 
lessees a right to renew for an additional term of twenty years, at 
a rent to be agreed upon or fixed by arbitrators, and also provided 
that in case the lessees did not choose to renew, they should have 
the right to remove the building on the expiration of their term, 
unless the lessor should elect to take it at a valuation to be fixed 
by agreement or arbitration. Maplesden transferred all his right 
in the demised premises and the building to Ford, his co-lessee, in 
April, 1855. And Ford, on the twenty-eighth of October, 1867, 
sold and transferred to Charles Garrabrant, the northerly part of 
the demised premises, the part sold being eighteen feet in width 
front and rear, measured from the northerly exterior line, and one 
hundred feet in depth. His sale included that part of the building 
standing on that part of the demised premises which he sold. The 
deed made by Ford to Garrabrant was executed by both under their 
hands and seals, and declares that that part of the demised prem- 
ises conveyed by it is conveyed subject to the following reserva- 
tions and conditions: ‘* That the hall extending back twenty-eight 
feet, and the stairway leading into the dwelling and upper part of 
the premises hereby conveyed and the part now owned by the said 
Stephen Ford, lying southerly of said last described premises, 
shall be kept open and unobstructed for the use of said parties and 
their families, tenants and servants; and that said Ford, his family, 
tenants, servants and legal representatives shall have the right to 
use the stairway, passage and cross hall to and from any part of 
the premises owned by him, adjoining the premises hereby con- 
veyed ; and with the further reservation that the partitions in the 
third story of the building on the premises hereby conveyed shall 
remain as they are at this time unless said building should be 
destroyed.’ Just six months after the sale by Ford to Garrabrant, 
namely, on the twenty-eighth day of April, 1868, Ford and Garra- 
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brant procured a new lease to be made to them jointly for a term 
of twenty years from May 1, 1868. The new lease gave them sub- 
stantially the same right to renew for an additional term of twenty 
years and to remove the building that the first lease did. Though 
the new lease was made to Ford and Garrabrant jointly, each sub- 
sequently occupied in severalty that part of the demised premises 
to which he was entitled. Ford, in September, 1869, consented in 
writing that Garrabrant might reduce the width of the hallway 
from six to three feet, but the writing declared that it was expressly 
stipulated that all the other conditions and reservations contained 
in the assignment made by Ford to Garrabrant, in October, 1867, 
should remain in force. Ford, on the third day of January, 1870, 
sold and assigned that part of the building which he owned, 
together with his right of passage through the other part, and also 
that part of the demised premises which he occupied, to the com- 
plainant. He also transferred to the complainant his right to a 
renewal of the lease for an additional term of twenty years. The 
lessor, in April, 1888, granted a new lease to the complainant for a 
term of twenty years from May 1, 1888, of that part of the demised 
premises which the complainant then occupied. Garrabrant’s right 
in the demised premises and to the building was sold in December, 
1886, under a judgment recovered against him at law, and purchased 
by his wife. He and his wife, in February, 1888, by writing, relin- 
quished their right to a renewal of the lease, and also their right 
to the building, in favor of the defendant. And the lessor, on the 
fifteenth of March, 1888, made a lease to the defendant, for a term 
of twenty years from May 1, 1888, of that part of the demised 
premises which Garrabrant had previously occupied. This lease 
contains a recital of the provisions of the lease made by the lessor 
to Ford and Garrabrant, dated April 28, 1868, and gives the date 
and place of record of a deed made by Ford to Garrabrant. in 
which the right now in dispute is reserved. The complainant him- 
self occupies the lower part of his building as a store. The upper 
part he rents asa dwelling. The two parts have been thus used 
and occupied continuously since 1870. The complainant’s tenants, 
for all that time, have used the hall and stairway to go to and from 
the rooms in the upper part of his part of the building. There is 
no other means of access to those rooms, and never has been. The 
right of the occupant of those rooms to use this means of access 
was never denied or questioned until November, 1889. The defend- 
ant then denied it and placed a bar across the hall. Thereupon 
the complainant, together with his tenants, filed the billin this case. 
An injunction is asked restraining the defendant from obstructing 
the passage through the hall to the rooms above. Though not 
alleged in the bill, it is admitted that Stephen Ford, the person 
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who created the right which the complainant is seeking to main- 


taip, died in 1885. 


From the foregoing statement, it appears that the defendant 
derived her title to the building from an entirely different source 


from that from which she acquired her right to the demised prem 
ises. Whatever right she has to the building, she acquired from 
Mrs. Garrabrant. Her lessor had no right to the building; the lease 


therefore, made by her lessor to her gave her none. And now we 


come to what I regard as the test question of the case, and that 
question is, did the right reserved by Ford, in his sale to Garra 
brant, have the effect to create in favor.of that part of the buildin 
which he retained, and impose upon that part of the bnilding 
which he sold, a license or right in the nature of an easemer 
which the parties meant should attach itself to the building and 
pass with the building to all subsequent owners’? If such was 
mutual intention of the parties, the reservation constitutes a 
tract which it is the duty of the court to uphold and enforce, uniess 
it appears that it is opposed to sound public policy or that it 
lates some positive rule of law. No claim was made on the arg 
ment that the reservation is void on either of these grounds 
my judgment it is unassailable oneither. The defendant’s conten 
tion, however, is that the building is a chattel, and hence not sn 
ject to the law of easements and servitudes. I[n other words, that 


one part of a chattel cannot. by contract or otherwise, be made 


servient to another part, so as to make one part dominant and the 
ther servient. The building is unquestionably achattel. The law 
is settled, that where one person erects a building on the land of 


another by permission, under such circumstances as to show that 


it is the mutual intention of the parties that the person making the 
erection shall have the right to remove the bnilding, the title 


i 


the building will not pass to the landowner, but will remain in the 
builder, and the building itself, notwithstanding it is incorporated 
into the land in such manner as to make part of the land, if it had 
been erected by the owner of the land, will, according to the legal 
classification of property, be considered a chattel. Pope v. Skinkle, 
16 Vr. 39. It is also true that the law of easements relates exclu- 
sively to land, and cannot be applied to chattels. An easement is 
lefined as a right which one proprietor has to some profit, benetit 
or lawful use out of or over the estate of another proprietor 
Wash. on Eas., 4% 3. Generally speaking, an easement is a right 
which exists in favor of one parcel of land in or over another parcel. 


The burthen which its creation imposes is imposed on the land and 
not on the person of its owner, and the right which its creation 
raised is raised in favor of the dominant tenement rather than in 
favor of its owner. 
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But conceding, as [ think we must, that both of the defendant's 
legal propositions are sound, still I do not think it follows that the 
complainant must be refused the relief he asks. Although the 
building must, as a matter of law, be classified as a chattel, still 
the court, in dealing with it as a thing of property, cannot fail to 
see, in view of the purposes for which it was erected, and the uses 
to which it has been applied continuously for over thirty years, 
that its principal, if not its only value, consists in its enjoyment as 
a building firmly incorporated into the land on which it stands. 
Precisely the same beneficial use and enjoyment may be had of a 
building thus disassociated from the title to the land whereupon it 
stands, as can be had of a like building which is associated in title 
with the land upon which it is erected. One of the primary objects 
of the law is the protection of private property, and one of the 
highest duties incumbent upon courts, exercising a purely civil 
jurisdiction, is to so apply legal principles as to render property 
rights safe and secure. There can be no doubt that the dominion 
which the law gives every property owner over his property invests 
him with power, when he sells part, whether it be realty or person- 
alty of the kind under consideration, to reserve such rights in the 
part sold, for the benefit of the part. retained, as he muy think 
proper. Every property owner of the kind in question may do 
with it as he pleases, so long as he does not attempt to apply it to 
an unlawful purpose. He may sell it in whole or in part; subject 
to restrictions or free from restrictions ; absolutely or conditionally 

[ do not suppose it can be doubted, by any one competent to 
form an intelligent opinion on the subject, that if Ford, on trans- 
ferring part of the building to Garrabrant, had taken from Garra- 
brant a lease or other writing, granting to him and his successors in 
ownership of that part of the building which he retained a right 
of passage through the part sold, expressed in the words of the 
reservation, and the right had been subsequently violated in the 
manner alleged in the bill, that the complainant would have been 
entitled to the protection he asks. And yet the distinction between 
that case and the one actually before the court consists in a mere 
difference in form and not in substance. 

The language of the reservation, as well as the nature of the 
right which it created, shows that the parties meant that the right 
should be considered attached to the bnilding and pass with the 
building to its successive owners. ‘The building, it will be remem- 
bered, was originally constructed so as to make one part of it trib- 
utary to the other, and this was its condition and the way in which 
it was used when Ford sold part of it to Garrabrant. Now, with 
the building thus arranged, and in actual use according to snel: 
arrangement, on a sale of that part of it which was tributary to the 
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other, the natural presumption would be, in the absence of an 
express agreement to the contrary, that the purchaser meant to 
take the part he bought subject to the right which the mechanical] 
arrangement of the building imposed upon it in favor of other part. 
But the right here stands upon something stronger than presump- 
tion. The words of the reservation give the right in question to 
Ford, his family, tenants, servants and legal representatives. The 
fact that the right was without value except to the owner of that 
part of the building which Ford retained, and that it was obviously 
reserved to preserve the vendible quality of that part of the build- 
ing, makes it manifest that the phrase ‘“ legal representatives’’ was 
not used in its strictly technical sense, but in a sense broad enough 
toinclude Ford’s successors in ownership. And that is the construc 
tion that Garrabrant has impressed upon it by a long course of 
conduct. The complainant, it will be remembered, purchased, in 
January, 1870, that part of the building retained by Ford, and at 
once entered into possession of it. From that time up until No- 
vember, 1889, a period of over nineteen years, the complainant and 
his tenants exercised the right in dispute freely and without ques 
tion. Garrabrant, the person who negotiated the contract in whic! 
the right was reserved, and who consequently knew better than an: 
other person what he meant to yield, submitted, without complaint, 
for over sixteen years to the constant use of this right by the com- 
plainant. This it is very certain he would not have done if he had 
not believed that the complainant was simply doing what he had a 
good right to do. 

Grarrabrant’s conduct, considered in connection with the language 
of the reservation, would seem to leave no doubt that he und 
stood that he took title to that part of the building which he pur 
chased, fettered with the right which the complainant claims, : 
that such right should continue in force so long as his part of the 
building should endure. This being the basis upon which he made 


his purchase, it follows necessarily that it must be assumed that 


only paid such price for the subject of his purchase as he believ 


it to be fairly worth subject to the right in question. In view of 


this fact, it is plain to relieve the defendant's part of the building 
from the burden in question will result in giving her something for 
which she has paid nothing, and in taking away from the com- 
plainant a right for which he has paid a valuable consideration. 
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This, of course, ought not to be done except under 
a very stern necessity. My judgment is that the contract made by 
Ford with Garrabrant attached the right in question to the build- 
ing, and that they meant that the right should pass with the build- 
ing to its successive owners. ; 

There is a single other question to be decided: Did the defendant 
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take title with notice of the complainant's right? The case is one 
in which the rule laid down by Justice Cottenham in Tulk v. Mox- 
hay, 2 Phill. 774, and followed in many subsequent cases, should, 
I think, be applied. That rule is, that if an equity is attached to 
property by its owner, no one purchasing with notice of that equity 
can stand in a different situation from the owner. Although it 
must be admitted that this rule was originally applied to real 
estate, and has not as yet been given a wider application, yet no 
reason Of justice or policy was mentioned on the argument, and 
none has suggested itself to my mind, which renders it unapplica- 
ble to personalty of the kind under consideration ; on the contrary, 
it would seem to be quite clear, that unless it is applied to property 
of the latter kind, valuable rights, for which a full consideration 
has been paid, must be lost. It requires no argument to show that 
the defendant took tithe with notice of the complainant’s right. 
The mechanical arrangement of the building was sufficient of itself 
to render her chargeable with full information on that subject. 
sut, it should be said in addition, that she standsas to the build- 
ing in the right of Garrabrant’s title derived from Ford, Unless 
she was intentionally careless, she inspected, prior to her purchase, 
the instruments by which Ford made title to Garrabrant, and which 
created the right in question, and thus obtained full and complete 
information respecting it. 

The complainant, in my judgment, is entitled to the protection 
he asks. 


DELSARTE CORSET CO. v. JOHN MURRAY, CONSTABLE. 
(Essex Circuit Court, May 24, 1890.) 

Replevin.—-Demand Before Action Brought — of the goods brought replevin. eld. that 
~Judyment for Damages and Costa.—A con- there had not been a demand in writing, 
stable having levied on goods under execu- and a refusal to deliver before the com- 
tion, a notice in writing was served on him mencement of the action and that no de- 
that the goods were the property of another; fence having been made a judgment for 
after a delay of more than ten days, he damages and costs was irregular. 


advertised the goods, and then the claimant 


In replevin. On rule to show cause why the judgment entered 
by the plaintiff and the execution issued thereon should not be 
vacated and set aside. 

The judgment was entered by Henry B. Doremus, plaintiff, in 
replevin against Emma J. Swarthaut, trading as the Delsarte 
Corset Co., for damages and costs. It was entered in defanlt of a 
plea. 

The 28th section of the act concerning replevin provides: ‘If 
the defendant does not appear and make defense, but saffers judg- 
ment to be entered by default, there shall be no judgment for 
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damages or costs; except in case of demand being made in writ- 
ing before the commencement of the action, and the refusal of the 
defendants to deliver in pursuance thereof, and in such case the 
plaintiff shall be at liberty to suggest the facts upon the record, 
and instead of taking judgment by default may enter a discon- 
tinuance without costs.”’ 

Execution was issued for damages and costs, and was delivered 
to John Murray, the constable, on April 23, 1889, who on the same 
day made a levy on certain chattels in the possession of the 
defendant in replevin. 

On April 25th the constable was served with the following 
notice: ‘* Take notice that the goods levied on by you are our pro- 
perty and that you are to give them up to us, or we shall hold you 
for all damages.’’ Signed, The Delsarte Corset Co., John Swart- 
hout, President. ‘This notice was endorsed ‘‘ Claim of Property.” 

The 64th section of the District Court act provides : ‘‘ That in all 
cases where any constable shall by virtue of any writ of execn- 
tion issued out of said court levy on, or take into possession any 
goods, ete., which shall be claimed by notice in writing by any 
other person than the defendant, he shall delay, etc., ete., for 10 
days.”’ 

The constable delayed advetising for thirteen days. In the 
mean time no action was taken by the plaintiff to try the right of 
property, and on May 8th the writ of replevin was issued and the 
goods were taken out of the constable’s hands. No defense hav- 
ing been made to the action the plaintiff entered a judgment for 
damages toa smallamount and costs. <A rule was granted to show 
cause Why this judgment should not be vacated and execution 
set aside. 

Mr. John G. Trusdel? for the rule insisted that the paper served 
on the constable was not a demand in writing for the goods within 
the meaning of the statute, and that there was no refusal on the 
part of the constable, and that therefore no judgment for damages 
and costs, should have been entered. He said the claim should have 
specified the goods, and identify them with as much certainty as 
as the writ of replevin, and cited Baird v. Johnson, 2 Gr. 120; 
Snedeker v. Quick, 5 Hal. 179. 

Messrs. Talcott & Meyer, contra. 

Depvuek, J., after reciting the facts and quoting the statutes 
above referred to, said: 

It is very obvious that this is not a demand and refusal within 
the meaning of the Replevinact. At common law a demand to be 
valid must be made under such circumstances (ordinarily in the 
presence of the goods) that the party on whom the demand was 
made, if he were willing to do so, would be enabled to deliver over 
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the goods to the party demanding. The act requires not only a 
demand, but also a refusal ; and of the refusal in this case there is 
no evidence whatever. In order that there should be a refusal 
there must be some act or conduct on the part of the officer, an ex- 
pressed determination not to deliver, or a refusal to deliver when 
the goods are so situated that he could comply with the demand. 

The judgment for damages and costs must be vacated, and this 
order of vacation is made with costs. 


Nore.—In regard to a demand and refusal in cases of trover it has been held that in 
order that a refusal may constitute a conversion, the demand must be made (as the learned 
judge says in this case) under such circumstances (ordinarily in the presence of the goods) 
that if he were willing to do so he would be able to deliver over the goods. Wrxp, C. J., in 
Towne v. Lewis, 27, C. B. 611, says, “Authorities are not wanting to show that a party is 
not guilty of conversion, because he does not restore the chattel when it is not at the 
moment in his possession and under his immediate control.” In Canot v. Hughes, 2 Bing. 
N.C. 448, some wine warrants demanded of an administrator were in the hands of the 
attorney of her deceased husband, and it was held not to be a refusal to refer the plaintiff 
tohim. If the defendant has not the possession or control of the goods, a failure to com- 
ply with a demand is not a conversion. Andrews v. Shattuck, 32 Barb. 396; Yale v. Saun- 
ders, 18 Vt. 243; Robinson v. Burleigh, 5 N. H, 225; Gillett v. Roberts, 
57 N. Y. 28. In this case Earl, Commissioner, said of goods, demanded 
at a distance, “Where words are relied upon (to prove a conversion) they 
must be uttered under such circumstances in proximity to the property as to show a defi- 
ance of the owner’s right, a determination to exercise dominion and control of the property 
and to exclude the owner from*the exercise of his rights.’ See also Blakey v. Douglass, 10 
Eastern Rep. 746, (Penn. 1886); Buffington v. Clark, 8 Atl. Rep. 247, (R. 1.); Abington v. 
Liscomb, 1 Q. B. 776; Rushworth v. Taylor, 3 Q. B. 699; Shearin v. Rysbee, 97 N. Car, 
216, 1 So. East. 770; Alexander v. Southey, 5 B. & A. 249. In this case a servant having 
the key of a warehouseman refused to deliver goods without an order from the company 
under whose orders he was acting. This was held not to be such a refusal as to constitute 
a conversion. Fora good discussion of the demand and refusal necessary to constitute a con- 
version, see note to Wilbraham vy. Snow, 2 Wms. Saunders 47e; Hiort v. Bott, L. L. 9 Ex. 
86; Pollock on Torts 288.—Eb. 


(Essex Circuit Court, May 24, 1890.) 
Cross Actions—Debt and Damages—Stay of Haecution on Judq- 
ment for Debt on Payment of Money into Court, pending 
re-trial of action for Damages. 
This action was brought to recover a debt, and at the April term 
a verdict was, by consent, rendered for the full amount claimed. _ 
At the same term a jury drawn to try a case against the plaintiff 
herein brought by the defendant herein for damages, disagreed, and 
the court directed that judgment in this case be not entered until a 
retrial of the second case, or the futher order of the court. 
On motion made by Mr. James A. Brady for leave to enter 
judgment. Mr. Joseph Coult opposed. 
Derpvue, J., directed judgment herein to be entered, but granted 
a stay of execution, in case the amount of judgment and costs and 
$50 additional be paid into hands of the clerk, within ten days. 
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MISCELLANY. 


LIST OF REVISIONS AND COMPILA-~ 
TIONS OF THE GENERAL PUB- 
LIC STATUTES OF THE STATE 
OF NEW JERSEY. 





1723. 

Laws, etc.; Nova Cesarea from 1703 to 
1717 (1722); small folio, pp. 142; printed 
by William Bradford; known as Bradford’s 
Laws. 

1732. 

The Acts of the General Assembly of 
New Jersey from the surrender by the Pro- 
prietors, April 15, 1702, to the 4th year of 
George II., 1731; printed by William and 
Andrew Bradford; small folio, pp. 2823 
known as Kinsey’s Laws. 

About 1751-1752. 

Grant’s Concessions and original Consti- 
tutions of the Province of New Jersey ; Acts 
of the Proprietary Government to the sur- 
render to Queen Anne, by Adam Leaming 
and Jacob Spicer; 8vo., pp. 763; printed 
by William Bradford; known as Leaming 
& Spicer; reprinted 1881 by Honeyman & 
Co,, Somerville. 

1752, 1761. 

Acts, ete., of the General Assembly of 
New Jersey from the 2d year of Queen 
Anne to the Ist year of George III., 1761, 
by Samuel Nevill; Vol. 1, 1752, printed by 
William Bradford; Vol. II, 1761, printed 
by James Parker; known as Nevill’s Laws. 

1776. 

Acts of the General Assembly of New 
Jersey from April 17, 1702 to January 14, 
1776, with an ordinance for establishing fees 
in Chancery, by Samuel Allison; 1 vol. 
printed by Isaac Collins, 1776. 

1784, 

Acts, etc., of New Jersey to December 24, 
1783, by Peter Wilson; pp. 390, 58; print- 
ed by Isaac Collins, 1784; known as Wilson’s 
Laws. 

1800. 

Laws of New Jersey revised and pub- 

lished under the authority of the Legisla- 


ture by William Paterson ; folio printed by 
Abraham Blauvelt; 8vo. by Matthias Day, 


Newark ; known as Paterson’s Laws. Con- 
taining the grant to the Duke of York, 
March 12, 1663-4; the release to Berkeley 
and Carteret; the Constitution of New Jersey, 
July 2,1776; the Declaration of Indepen- 
dence of the U.8.; the Constitution of the 
U. 8. with amendments; the laws of N. J. 
from December 3, 1703 to November 21, 
1799, with the incorporation of all such of 
the English statutes as were supposed to be 
in force in New Jersey in 1776. 
1805. 

Public Laws of New Jersey from 1800 to 
1805, by James Wilson, Trenton, 1805; in- 
dex and pages, 1-108. 

Note.—This book is rare; the laws of 
this period are also printed at the end of 
Ewing’s Justice. 

1811. 

Laws of New Jersey compiled and pub- 
lished by Jeseph Bloomfield; printed by 
James J. Wilson, Trenton, 1811; known as 
Bloomfield’s Laws. 

1821. 

Laws of New Jersey, printed by Joseph 
Justice, Trenton, 1821; known as Penning- 
ton’s Revised Laws. 

1833. 

Compilation of the Public Laws of the 
State of New Jersey passed since the re- 
vision in the year 1820; arranged by Josiah 
Harrison (in chronological order), with an 
index and reference to private laws; pub- 
lished by J. Harrison, Camden, 1833; 
stamped on the back, Laws of N. J., Vol. 2. 

1838. 

Digest of the laws of New Jersey, by 
Lucius Q. C. Elmer; known as Elmer’s 
Digest; published by James M. Newell, 
Bridgeton, 1838. 

1843. 

Public Laws of the State of New Jersey, 
from January, 1834, to December, 1843, in- 
clusive; arranged by Josiah Harrison (in 
order of time) with an index and reference 
to private laws; published by J. Harrison, 
Camden, 1843; stamped on the back, Laws 
of N. J., Vol. 3. 
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1846. 

Statutes of New Jersey, revised and pub- 
lished by the authority of the Legislature ; 
Revision approved April 15, 1846; pre- 
pared under an act of April 2, 1845, by 
Peter D. Vroom, Henry W. Green, William 
L. Dayton and Stacy G. Potts; printed 
under acts of March 18 and April 16, 1846; 
known as the Revised Statutes of 1847; 
referred to as R.S. 

1852. 

Index to Statutes, by Archer Gifford; 
known as Giflord’s Statutory Index; print- 
ed at the Daily Advertiser office, Newark, 
1852. 

1855. 

Digest of the General Public Laws of 
New Jersey, 1703-1855; a 2d edition of 
Elmer’s Digest, by John T. Nixon; known 
as Nixon’s Digest; Lippincott & Co., Phil- 
adelphia, 1855. 

1861. 

Digest of Laws, 1703-1861 ; 3d edition of 
Elmer’s Digest, by John T. Nixon; known 
as Nixon’s Digest; published at Bridgeton 
by Elmer & Nixon, at Trenton by Charles 
Scott, 1861. 

1868. 

Digest of Laws, etc., 1709-1868 ; 4th edi- 
tion of Elmer’s Digest, by John T. Nixon, 
known as Nixon’s Digest ; printed by Mar- 
tin R. Dennis & Co., Newark, 1868. 

1874-1875. 

Revised Statutes of the State of New Jer- 
sey, passed 1874; Revised Statutes of the 
State of New Jersey, passed 1875; printed 
by order of the Governor, separately, in 
1874 and 1875, with separate indexes, and 
afterwards bound together. The revision 
was made by Mercer Beasley, Chief Justice; 
David A. Depue, Justice Supreme Court, 
and Mr. Cortlandt Parker, under the au- 
thority of the act of April 4, 1871, 


P. L. 1871, p. 88. 
1877. 


Index of Colonial and State Laws between 
the years 1663 and 1877, by John Hood, 
Trenton ; John L. Murphy, printer ; known 


as Hood’s Index. 
1877. 


Revision and Compilation of the Public 
Statutes of New Jersey, containing the Re- 
vised Statutes of 1874 and 1875, with mar- 
ginal references and notes, as provided for in 
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the act of April 4, 1871, and also a compila- 
tion of all the existing general public stat- 
utes, with notes and references and an in- 
dex; prepared by Garret D. W. Vroom and 
John H. Stewart, entitled “ Revision of the 
Statutes of New Jersey,Published under the 
Authority of the Legislature by Virtue of 
an Act Approved April 4, 1871;” John L. 
Murphy, printer, Trenton. For the act re- 
pealing the statutes on the adoption of the 
Revision and relating to the effect,construc- 
tion and the printing of the Revision, see 
“An Act Relative to Statutes,” approved 
March 27, 1874, Rev. p. 1120, and “A Fur- 
ther Act Relative to Statutes,” approved 
April 9, 1875, Rev. p. 1122. 
1886. 

Digest of the Laws of New Jersey from 
the Revision of 1877 to Date; compiled by 
Wm. I. Lewis; J. Y. Johnston & Co., 


New York, 1886. 
1887. 
“Supplement to the Revision of the Stat- 


utes of New Jersey Published under the 
Authority of the Legislature by Virtue of 
an Act Approved April 5, 1886” (P. L., 
1886, p. 169); Jersey City, Frederick D. 
Linn & Co., 1887. This is a compilation 
prepared by Garrett D. W. Vroom and 
William M. Lanning of Trenton. It con- 
tains all the public acts contained in “ Ap- 
pendix A” and the “ Addenda” to the Re- 
vision, and all the public acts which are 
general and permanent in their nature 
passed between the time of publishing the 
Revision, 1877, and January 1, 1878, and 
also the acts concerning municipal corpora- 
tions found on pages 710-725 of the Revi- 
sion, so that they may appear in their 
proper places in the system of classification 
adopted in this volume. It contains also a 
classified list of general public acts which 
have been omitted as executed or repealed, 
and of special local acts which are not in- 
cluded in the compilation. 





Miss Alice G. McGee, age 21, was recently 
admitted to practice in the Warren 
county, Pa., courts. She is pretty, and 
passed the best examination in Warren 
county in ten years, She is the second wo- 
man ever admitted to practice in Pennsyl- 
vania, the other being Mrs. Carrie Kilgore, 
at Philadelphia a few years ago. 
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OBITUARY NOTICE. 


JOHN OGDEN CLARK. 

John Ogden Clark died at his home in 
Montclair in Essex county on Saturday, 
May 24th, after a long and painful illness. 
He had been an invalid for seven years suf- 
fering from an incurable disease of the 
spine. He studied law in Newark with the 
late David A. Hayes and with Frederic 
Adams and received his attorney’s license 
at the November term 1875. He practiced 
for some years in Newark, having an office 
at No. 721 Broad street, and since he has 
been in ill health he has transacted such 
business as he could as a justice of the peace 
in Montclair. He bore his sufferings with 
patience and submission, and has had the 
sympathy and affection of his friends and 
neighbors. 





CHIEF JUSTICE BEASLEY AND THE 
BUNCO MAN, 


Chief Justice Beasley, of New Jersey, 
who prides himself on the rural character 


of his dress and appearance, while on a re- 
cent visit to New York city, was one after- 
noon standing on the steps of a prominent 
hotel when he was accosted by a perfect 
stranger, whom he at once sized up asa 
confidence operator. 

“Tt has been a long time since we met,” 
said the newcomer in an affable manner. 

“Yes,” said the chief justice, musingly, 
“ quite a long time.” 

“Are you enjoying yourself as usual ?”’ 
asked the man, evidently feeling for an op- 
portunity to run in his little game. 

“ Yes, as usual,” answered the chief jus- 
tice, with a sunny smile. 

“Still in the same old business, eh ?” 

“Yes; still in the same old business.” 

“What business isit? It’s been so long 
since I’ve seen you that I declare I’ve quite 
forgotten.” 

The chief justice’s eyes sparkled merrily 
as he replied with an assumption of inno- 
cence which would have done no discredit 
to a first class actor : 

“Sending rogues to jail.” 

The confidence man stared at him, and 
then suddenly shot off down the street, 


while the chief justice looked after him 
with his usual innocence and benevolence., 





LEADING ARTICLES IN EX- 
CHANGES. 


The American Law Register, March, 1890, 
The D. B. Canfield Co., Philadelphia, Pa. 
Legal holidays, by John B. Uhle; Bar- 

rett v. Market Street C. R’y Co. (S. Ct. 

Col.; The rules and regulations of a carrier 

of passengers must be reasonable and 

reasonably enforced ; annotations by James 

C. Sellers. 

Harvard Law Review, May, 1890. The 
Harvard Law Review Publishing As- 
sociation, Cambridge, Mass. 

The burden of proof, by James B. 
Thayer; Elevated road litigation, by Ed- 
ward A. Hibbard; Taxation of pipes in 
public streets, by Joseph H. Beale, Jr. 

The Journal of Jurisprudence and Scottish 
Law Magazine, May, 1890, T. & T. Clark, 
Edinburgh. 

The state of business in the law courts; 
Setting aside a verdict ; Trustees and con- 
tributary loans on real security. 


The Green Bag, a useless but entertaining 
magazine for loungers, May, 1890. The 
Boston Book Co., Boston, Mass. 
Jeremiah Sullivan Black, (with portrait) 

by W. W. Hensel; Tongue training; Mrs 

Dr. Butcher’s birds, (in verse) by Irving 

Browne; The law school of the University 

of Minnesota, by William 8. Pattee; The 

reporter's head-note, by Seymour D. 

Thompson. 


The Central Law Journal, May, 1890. The 
Central Law Journal, St. Louis, Mo. 
The statute of limitations in cases of 

fraud, by Simon Obermeyer, May 2d, do. 

May 9th; The modern law of curtesy, by 

George Lawyer, May 16th; The extin- 

guishment of an easement, by John D. 


Lawson, May 23d. 
The Canadian Law Times, May, 1890, Cars- 
well & Co., Toronto. 

Devolution of estates act; Administra- 
tion of assets, by James Edward Jones; 
Aspects and phases of the law, by Thomas 
F. Nulty. 
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BOOK NOTICES. 


THe Law or Trusts AND TRUSTEES as 
determined by the Decisions of the Prin- 
cipal English and American Courts, by 
James H. Flint, of the Boston Bar. San 

Bancroft-Whitney Company, 


Francisco: 

1890. 

This is one of the “ Pony Series,” and “is 
intended, neither as a text book nor a di- 
gest, but rather as a series of compact state- 
ments of the law, substantiated by very 
numerous citations of the important Eng- 
lish and American decisions relating there- 
to.” The author expresses the hope that 
“‘by the aid of it cases deciding the ques- 
tions that are constantly arising can be 
found at once.’ From such examination as 
we have been able to give it, we think it 
will serve this purpose very well and prove 
a useful handbook on this extensive 
and intricate subject. It treats of the nat- 
ure of trusts, of the various kinds of trusts 
with reference to their origin and their 
qualities, of the powers and duties of trus- 
tees, of their responsibilities and compensa- 
tion, of the rights and remedies of cestui 
que trustent, of assignments for the benefit 
of creditors, of trusts for charities, etc., and 
closes with a chapter on the recent combin- 
ation trusts. The statements of the law are 
clear and concise, and for the most part as 
accurate as the brevity of the treatment 
will permit. The references to cases are 
very numerous. The purpose of such a 
book is to refer to the cases, and short as it 
is, itis byno means a royal road to learn- 
ing, for the work is but begun when the 
cases are referred to. On most subjects the 
statement of the substance of the cases is 
as comprehensive as could be expected in a 
book of this kind, but in regard to invest- 
ments by trustees, we do not find the rules 
laid down definitely enough for practical 
purposes, and there is a failure to point out 
the difference between the policies adopted 
by the courts of different jurisdictions in 
certain wéll-known cases. 


THE TRANSFER OF NEGOTIABLE PAPER AS 
COLLATERAL SEcURITY, being the Shars- 
wood Prize Essay of the University of 
Pennsylvania for the year 1888, and the 
Johnson Prize Essay for the same year, 
by Lewis Lawrence Smith, of the Philadel- 


ae 


phia Bar. Philadelphia: T. and J. W. 
Johnson & Co., 1889. 


This is a discussion of the question 
whether commercial paper is subject to 
equities between the original parties, when 
it has been transferred as collateral security 
for a pre-existing debt. The essayist, while 
asserting what is so often forgotten, that an 
antecedent debt cannot truly be a consider- 
ation for anything, yet maintains that the 
holder of paper transferred as collateral se- 
curity for such a debt is a holder for value, 
because there is a consideration in the 
shape of a detriment in the forbearance to 
sue upon the debt for which the paper is 
taken as collateral, and that this exists 
even in ,the case of paper payable on de- 
mand, and that, at all events, there is a de- 
triment in assuming the responsibilities of 
a holder of commercial paper. He sug- 
gests, moreover, and in this we think he is 
entirely right, that without regard to the 
question of consideration upon the true 
theory of the law of commercial paper, 
which is not the common law but the law 
merchant, the paper is to be regarded as 
currency, anda holder coming fairly by a 
bill or note has nothing to do with the 
transaction between the original parties. 
We have always thought the attempt to 
engraft the common law doctrine of consid- 
eration upon the law of promissory notes 
has done nothing but lead to the drawing 
of subtle distinctions to refine away the 
idea of consideration entirely in cases relat- 
ing to commercial paper. The conclusion 
of the essayist on the main question is that 
of the courts of England and the supreme 
court of the United States with those also 
of New Jersey (see Armour v. McMichael, 
7 Vr. 92) as opposed to that adopted by the 
courts of Pennsylvania and New York, and 
others which have followed this lead (Bay 
vy. Coddington, 5 Johns. 54; Stotker v. Me- 
Donald, 6 Hill 93; Insurance Co. v. Church, 
81 N. Y. 218; Clark v. Russell, 3 Watts 
213; Depeau v. Waddington, 6 Whart. 220.) 

It is untortunate that there should be 
disagreement on a subject of such general 
commercial interest, and this essay may 
have some influence in bringing about 
agreement in the rule adopted by the su- 
preme court of the United States. 
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THe Mopern Law or Rartways, as de- 
termined by the courts and statutes, 
of England and the United States, 
by Charles Fisk Beach, Jr., author of 
“Commentaries on the Law of Reason,” 
etc., ete, and editor of the “Railway and 
Corporation Law Journal.” In two 
volumes. Bancroft-Whitney Company, 
San Francisco, Cal., 1890. 

The volumes, together containing a little 
over 1,500 pages, belong toa series of books 
known by the designation of the Prac- 
titioners’ Series, and are sometimes also 
referred to as the “Pony Series.” The pur- 
pose of the author of the work is to specially 
state the law relating to such branches of 
the general law of railways as seem to have 
been lightly or moderately treated else- 
Where. It is unfortunate that a book en- 
tailing as much labor as it must have taken 
to preface these little volumes should 
have come before the public in this 
shape. All the volumes of this series con- 
tain nearly as much matter as is contained 
in the ordinary law book, but is printed in 
small type, and the notes are printed in 
even smaller type and often is very per- 
plexing to the reader. That this form of 
publication is better adapted to works on 
certain subjects than the larger and more 
bulky form of the ordinary law book is un- 
doubtedly so, but we do not think that this 
is a work of that class. 

The editor, who has recently edited and 
compiled a digest of the railway discussions 
and statutes, English and American for the 
whole year 1889, is probably one of the best 
qualified men in this country for this work, 

The table of contents will best show the 
scope of the work. It is as follows: 

Promoters, charters and general enabling 
acts, capital stock, subscriptions to stock, 


conditional subscriptions, cancellation and 


recission of contracts of subscription, calls 
and assessments, forfeiture of shares of 
stock, municipal aid, municipal subscrip- 
tions and municipal bonds, issue of stock, 
dividends, increase and reduction of capital 
stock, illegal sales and transfers, registration 
of transfers, stockholders’ rights and liabili- 


ties, stockholders’ meetings, directors, 
officers and agents, unauthorized ultra vires 
and illegal contracts, consolidation and 
merger, dissolution, railway mortgages and 
mortgage trustees, bonds and coupons, fore- 
closure, the appointment, removal and dis- 
charge of receivers, the receiver’s function, 
re-organization, various interests and titles 
subject to condemnation, measures of com- 
pensation and of damages, procedure in con- 
demnation, carriers of passengers, contract 
of carriage, tickets and expulsion, baggage, 
carriers of goods, limitations on the carriers’ 
liability, injuries to persons and _ property, 
commerce among the states, the inter-state 
commerce act, undue preferences, the long 
and short haul, the concluding sections of 
the act. 

Under these subjects there are no less 
than 1,076 subdivisions or different head- 
ings, thus embracing every conceivable sub- 
ject-matter which is likely to occur or come 
up in any of the general law of railways. 
To each subdivision or section a note has 
been added referring to and citing the 
different decisions upon which the subject- 
matter of the text is based. A complete 
and carefully constructed index is added to, 
and greatly enhances the value of the 
work. 

Lawyers Reports; ANNOTATED Book 
VI. All current cases of general value 
and importance decided in the United 
States and Territorial Courts with full 
annotation by Robert Desty, editor. Bur- 
dette A. Rich and Henry P. Farnham, 
reporters, (6 L. R. A.,) Rochester, N. Y.; 
The Lawyers Co-operative Publishing 
Co., 1890. 

We have found this annotated report very 
useful in our practice. The editor seems to 
know on what subjects to make his annota- 
tions,and the notes not only give references 
to many cases, but also give clear and con- 
cise statements of the points decided so that 
there is no waste of time in looking up 
irrelevant decisions. We may refer another 
time more fully to certain notes in this 
volume. 





